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POTENTIALLY CURBING THE SCOPE OF GENE PATENTS

On March 9, 2010, the Advocate General of the European Court of Justice issued an Opinion in the case of
Monsanto Technology LLC v. Cefetra BV et al., case number C-428/08, that advocates limiting the scope of
protection under European Union (EU) patent law afforded by patents on DNA. The European Court of

Justice will consider the Advocate General’s Opinion while deliberating their decision in the case.

The patent at issue claims a DNA sequence that encodes an enzyme that immunizes plants against the
herbicide, Roundup. Monsanto, the owner of the patent, brought an infringement suit against Cefetra for

importing soy meal that contained traces of the patented DNA.

While the patented DNA was detected in the imported soy meal, the opinion stated that since the patented
DNA is only a residue within the soy meal, and is not performing any function, it does not qualify for protection
under the relevant European statutes concerning the protection of biotechnological inventions. The Advocate
General interpreted European law as protecting a DNA sequence only when it performs the function for

which it was patented.

The European Court of Justice must now decide the present case. If it follows the Advocate General’s Opinion
broadly, the impact on the enforceability of DNA patents could be significant. Ve will continue to follow this
and other cases affecting the patentability of genomic materials. Please watch this space for future

announcements.
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BROWN RUDNICK LLP is an international law firm with offices in the United States
and Europe. Our 200 attorneys provide assistance across key areas of the law, including
corporate, intellectual property, tax, government law and strategies, climate and energy,

complex litigation and arbitration, finance, bankruptcy and restructuring, and real estate.
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